VIA OVERNIGHT AND ELECTRONIC MAIL
December 8, 2014
Glenn M. Hackbarth
Chairman
Medicare Payment Advisory Commission
42 I Street, N.W., Suite 701
Washington, DC 20001
RE:

Mark Miller
Executive Director
Medicare Payment Advisory Commission
42 I Street, N.W., Suite 701
Washington, DC 20001

COALITION TO PRESERVE REHABILITATION’S RESPONSE TO MEDPAC’S POST-ACUTE CARE
SITE-NEUTRAL PAYMENT PROPOSAL

Dear Chairman Hackbarth and Dr. Miller:
We write with respect to MedPAC’s November 7, 2014 public meeting which focused, in part, on siteneutral payments between skilled nursing facilities (SNFs) and inpatient rehabilitation hospitals and
units, commonly referred to as “IRFs.” The session concluded with a statement that the
Commissioners intend to soon recommend that Congress adopt site-neutral payments for Medicare
patients with certain orthopedic impairments and 17 other undisclosed conditions. MedPAC will
continue to examine application of site-neutral payments to beneficiaries who have sustained varying
severities of stroke, as well as the idea of post-acute care (PAC) bundling payment reform, in
MedPAC’s next public meeting scheduled for December 18 and 19.
The Coalition to Preserve Rehabilitation, 1 a coalition of disability and rehabilitation organizations led
by a consumer-directed steering committee, has serious concerns about site-neutral payment proposals
for post-acute care services. We believe the proposals being considered by MedPAC raise alarming
concerns for Medicare beneficiaries that could have long-term implications on their ability to access
the appropriate level of rehabilitative care in the right setting and at the right time post-injury or illness.
Because of these concerns, we strongly urge MedPAC to defer its recommendation on site-neutral
payment between IRFs and SNFs and wait until data across PAC settings authorized under the
IMPACT Act 2 can be collected and analyzed. At the very least, MedPAC should schedule an
opportunity for public comment before the commissioners vote on the IRF/SNF site neutral payment
proposal at the December MedPAC meeting.
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The Coalition to Preserve Rehabilitation (CPR) is a coalition of national consumer, clinician, and membership
organizations that advocate for policies to ensure access to rehabilitative care so that individuals with injuries, illnesses,
disabilities and chronic conditions may regain and/or maintain their maximum level of health and independent function.
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Improving Medicare Post-Acute Care Transformation (IMPACT) Act of 2014, http://www.gpo.gov/fdsys/pkg/BILLS113hr4994enr/pdf/BILLS-113hr4994enr.pdf, pages 1, 4-7.

Improving patient outcomes should be the hallmark of any reform to the Medicare program, especially
payment or delivery reforms including any site-neutral or bundled payment system that affects some of
the most vulnerable Medicare beneficiaries. It is one thing to maintain or improve quality outcomes
while making the system more cost-efficient. It is quite another to ultimately save money in post-acute
care by redesigning payment and delivery systems in a manner that fails to protect against stinting on
patient care and diverting beneficiaries into the least costly setting, whether or not their needs are met.
Background
According to Chapter 6 in MedPAC’s June 2014 report, 3 MedPAC first recommended site-neutral
payments in 2012 for evaluation and management services. In 2014, MedPAC expanded its siteneutral payment recommendations to ambulatory services, and finally to long-term acute care hospitals
(LTACHs). MedPAC now looks to move forward with site-neutral payments between IRFs and SNFs.
LTACHs, IRFs, SNFs, and home health care agencies all play an important role in the recovery and
rehabilitation of Medicare beneficiaries with injuries, illnesses, disabilities and chronic conditions.
The services provided in each of these settings cater to beneficiaries with a particular set of medical
and functional needs, which are rarely defined by primary diagnosis alone.
Payment Reform Requires Serious Deliberation
All Medicare post-acute care reforms based on site-neutrality that MedPAC and Congress consider
should, first and foremost, preserve access to quality rehabilitation services provided at the appropriate
level of intensity, in the right setting, and at the right time to meet the individual needs of Medicare
beneficiaries. This is, of course, much easier said than done. Meeting this challenge, while making
Medicare post-acute care payment policy more efficient, requires serious deliberation. Uniform and
current data need to be collected across a variety of PAC settings with a major emphasis on appropriate
quality standards and risk adjustment to protect patients against underservice. The IMPACT Act,
signed by the President into law this October, now serves as the foundation for this uniform data
collection activity.
We request MedPAC give the federal government sufficient time to collect data under the IMPACT
Act’s provisions before prematurely adopting a short-term, blunt approach to site-neutral payment.
Site-Neutral Payment Creates Financial Disincentives for IRFs to Accept Certain Patients
CPR opposes the site-neutral IRF-SNF proposal to equalize payments for certain unspecified
conditions as it is little more than an outright financial disincentive for inpatient rehabilitation hospitals
and units to accept certain Medicare patients. These patients include those unfortunate enough to have
primary diagnoses including hip fracture, joint replacement, and 17 other unidentified conditions. This
proposal would use Medicare payment policy to essentially bar the door to the rehabilitation hospital
based solely on patients’ diagnoses, not based on their individual medical and functional needs.
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See Chapter 6: Site-neutral Payments for Select Conditions Treated in Inpatient Rehabilitation Facilities and
Skilled Nursing Facilities, Medicare Payment Advisory Commission, June 2014,
http://www.medpac.gov/documents/reports/chapter-6-site-neutral-payments-for-select-conditions-treated-in-inpatientrehabilitation-facilities-and-skilled-nursing-facilities-(june-2014-report).pdf?sfvrsn=2.
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Instituting site-neutral payments between IRFs and SNFs in the manner MedPAC is contemplating will
likely create a strong financial disincentive for IRFs to admit certain patients. This financial
disincentive will be tied entirely to the primary diagnosis assigned to the patient, without any
consideration for the individual’s care needs or other comorbid conditions. Such a financial
disincentive may well drive IRFs to avoid admitting such patients, depriving these beneficiaries of
access to the IRF level of coordinated, intensive rehabilitative care. Conversely, site-neutral payments
would benefit SNFs financially; it is therefore not surprising that The American Health Care
Association/National Center for Assisted Living supported MedPAC’s proposal in a November article
in InsideHealthPolicy. 4
Site-Neutral Payment Based on Diagnosis May Violate CMS Regulations and Federal Case Law
A site-neutral payment system based on diagnosis would essentially ignore the established,
comprehensive, regulatory framework that was developed to determine whether a patient is eligible for
care in an IRF. This set of Medicare regulations and manual instructions places a premium on an
individual assessment of each patient’s rehabilitative and medical needs, physician judgment, and
extensive documentation to demonstrate coverage and medical necessity. As acknowledged by
Commissioner Craig Sammit during the meeting on November 7, 2014, the proposed IRF-SNF siteneutral payment for certain conditions may cause a categorical shift of those patients to SNFs, based
solely on primary diagnosis.
This dynamic could easily be described as the use of an impermissible “rule of thumb” for determining
coverage. Medicare coverage for inpatient hospital rehabilitation must be determined on an individual
basis. 5 The Medicare program has been very clear that “rules of thumb” are not permissible bases
upon which to make a determination of medical necessity and coverage of care. 6 In fact, the Secretary
of Health and Human Services explicitly agreed that “denials of admissions, services, and/or Medicare
coverage based upon numerical utilization screens, diagnostic screens, diagnosis, specific treatment
norms, the ‘three hour rule,’ or other ‘rules of thumb’ are not appropriate.” 7
Instead, medical review determinations are to be “based on reviews of individual medical records by
qualified clinicians, not on the basis of diagnosis alone.” 8 The denial of care for patients with the
effected condition codes will not be carried out by Medicare contractors, but if the Medicare program
makes it financially infeasible for IRFs to admit such patients, the impact will be the same. Patients
may be denied care to which they are otherwise entitled based on regulatory coverage criteria that
focuses on a single factor; diagnosis.
SNFs and IRFs are Not Equivalent
We are extremely concerned that MedPAC seems to view rehabilitation provided in SNF and IRF
settings as equivalent. Proponents of site-neutral payments assert they are appropriate because these
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See InsideHealthPolicy, MedPAC Eyes Making 17 Conditions Site-Neutral At IRFs, SNFs; Beneficiaries Upset,
November 2014, https://healthpolicynewsstand.com/newsstand-login?n=79354&destination=node/79354. Subscriptiononly publication.
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Hooper v. Sullivan, 1989 WL 107497 (D. Conn.).
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two settings of care allegedly treat similar patients and achieve equal outcomes regardless of setting.
To the contrary, the expertise, staffing, equipment and medical care in SNFs and IRFs are drastically
different and we cannot understand how MedPAC does not recognize this fact. The level of medical
and therapeutic care available in IRFs is far more intense, complex, and multi-disciplinary.
Furthermore, IRFs are required to provide patients with close medical supervision by a physician with
specialized training in rehabilitation, a multidisciplinary, coordinated approach to rehabilitation that
includes 24-hour rehabilitation nursing, an intensive therapy program—widely regarded as three or
more hours of skilled therapy per day—and licensure and accreditation for hospital level rehabilitation
care. SNFs, on the other hand, do not require any of these staffing levels or care coordination. 9 To
treat both of these settings as essentially the same will endanger some of the most physically and
medically vulnerable Medicare beneficiaries.
Cost-Effectiveness of Rehabilitation in Various Settings
Proponents of site-neutral payments argue that it costs more for Medicare to treat similar patients in
IRFs than in SNFs. In fact, because SNFs are reimbursed on a per diem payment system and lengths
of stay appear to be significantly greater than in IRFs for these patients, there is a real question as to
the cost-effectiveness of treating these patients in SNFs. In addition, MedPAC is not measuring the
cost-effectiveness of timely, coordinated and intensive inpatient hospital rehabilitation over the long
term, including the impact that a lack of these services may have on Medicaid expenditures on longterm nursing home stays.
From a health care sector perspective, MedPAC’s June 2014 Databook illustrates that from 2001 to
2011, home health care and SNF expenditures have contributed more to Medicare post-acute care
spending than IRF spending. In 2012, Medicare post-acute care expenditures totaled only $6.7 billion
for IRFs, as compared to $18.3 billion for home health agencies and $28.4 billion for SNFs. 10
MedPAC’s site-neutral payment proposal appears to be another attempt to drive patients to less
intensive, less appropriate rehabilitation settings, rather than the setting that best meets their
rehabilitation needs.
Outcomes Between IRFs and SNFs Differ Dramatically
According to a July 2014 report by Dobson | DaVanzo, Medicare data over a two-year period
demonstrated that when patients are matched on demographic and clinical characteristics,
rehabilitation provided in inpatient rehabilitation hospitals leads to lower mortality, fewer readmissions
and emergency room visits, and more days at home—not in a PAC institutional setting—than
rehabilitation provided in SNFs for the same condition. In terms of mortality, the starkest difference
between the two settings involved patients with stroke, traumatic brain injury, and amputations.
This study demonstrates that care provided in IRFs and SNFs is not the same and that outcomes are, in
fact, significantly different as a result of the specific type of services provided in these two different
settings. The study also demonstrates the enduring effects of timely, intensive and coordinated

9

See American Medical Rehabilitation Providers Association, https://www.amrpa.org/newsroom/AMRPAinfographic.png.
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See Medicare Payment Advisory Commission, A Data Book: Health Care Spending and the Medicare Program, June
2014, http://www.medpac.gov/documents/publications/jun14databookentirereport.pdf?sfvrsn=1, page 112.
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rehabilitation provided in an IRF and how these services improve not only the length of beneficiaries’
lives, but the quality of their lives as well. 11
Recent Reports Highlight Quality Concerns in SNFs and Nursing Homes
The coalition’s concerns are heightened by the steady flow of reports highlighting lapses and
deficiencies in the quality of SNF and nursing home services. An HHS Office of Inspector General
(OIG) report from February 2014 found that approximately 22 percent of Medicare beneficiaries faced
adverse events, and another 11 percent faced temporary harm events while receiving treatment in SNFs
within, on average, 15.5 days following their admission to the SNF. The report stated that 59 percent
of these adverse and temporary harm events were either clearly or likely preventable. Inadequate nurse
staffing was the cause of many of these adverse and temporary harm events. Over half of the
beneficiaries that had experienced harm were re-admitted to the hospital, costing Medicare an
estimated $208 million in August 2011, and equating to $2.8 billion in FY 2011. 12
Recent reports raise serious questions about quality and quality reporting in nursing homes. A six-part
report by a local Michigan television station in November 2014 highlighted how mistakes in nursing
homes caused or contributed to 112 deaths in the state in the past three years. 13 A recent report by the
Sacramento Bee in November 2014 found that nine out of ten of California’s largest nursing home
chains had staffing measures—such as turnover rates—that were below state averages in 2012, when
most recent data was available. 14
The integrity of the very method by which nursing homes report quality data is questioned by many. In
October 2014, citing its earlier August 2014 publication, the New York Times reported that the rating
system for nursing homes “relied so heavily on unverified and incomplete information that even homes
with a documented history of quality problems were earning top ratings.” 15 Key data does not factor
into the rating system, including the percentage of residents given antipsychotic drugs, the percentage
of residents discharged to the home and community, and the percentage of residents readmitted to a
11

See Dobson Davanzo, Assessment of Patient Outcomes of Rehabilitative Care Provided in Inpatient Rehabilitation
Facilities (IRFs) and After Discharge, July 2014,
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hospital. 16 An April 2014 report by the Center for Medicare Advocacy found that the “star rating”
system “likely reflect[s] facilities' self-reported and unaudited [assertions] that staffing and quality
measures have improved,” 17 rather than definitely showing improved quality of care. Finally, in
November 2014, the Center for Public Integrity stated that nursing facilities report more nursing staff
on Nursing Home Compare than indicated in the facilities’ Medicare cost reports. 18
CPR is not making the case that all SNFs and nursing homes can be painted with the same brush, but
these reports heighten our concerns with policies that potentially place vulnerable patients at risk by
driving them into settings of post-acute care that may not be able to truly meet their individual needs.
Relaxing IRF Regulations in Conjunction with Site-neutral Payment will Dilute IRF Setting
In MedPAC’s November public meeting, echoing Chapter 6 of its June 2014 Report, MedPAC agreed
to recommend that IRF regulations be relaxed when implementing site-neutral payments. In the words
of the June 2014 Report, this would be accomplished “to level the playing field between IRFs and
SNFs.” 19 CPR understands how this proposal may appear reasonable and equitable to providers
involved, particularly IRFs, but we believe that, ultimately, this will dilute the IRF setting. It will also
blur the lines between IRFs and SNFs, and thus, undercut the crucial role of IRFs for the treatment of
individuals with some of the most challenging injuries, illnesses, disabilities and chronic conditions.
We do not believe that the site-neutral proposals being discussed today will be confined to those same
conditions tomorrow. We fear that site-neutral payments will cause Medicare patients to lose access to
intensive, coordinated hospital rehabilitation in years to come.
***********
The disability and rehabilitation community understands the magnitude of the problem that our nation
faces in attempting to contain federal health care spending. However, achieving federal savings
through what we believe to be short-sighted post-acute care reforms that do not adequately take into
account long-term cost-effectiveness, maximal patient outcomes, and the future capacity of our
rehabilitation system, is not the path to success.
We look forward to working with you to strengthen the Medicare program while preserving access to
rehabilitation services in all settings for all Medicare beneficiaries. We also reiterate our request that
MedPAC (1) defer its recommendation on site-neutral payment between IRFs and SNFs and wait until
data across PAC settings authorized under the IMPACT Act 20 can be collected and analyzed; and, (2)
if the Commission proceeds with its December site-neutral payment recommendation, schedule the
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commissioner’s vote after the public has had an opportunity to comment on this important proposal.
For more information, please contact the CPR Steering Committee members listed below. Thank you
for considering our views.
Sincerely,
CPR Steering Committee
Judith Stein (Center for Medicare Advocacy)
JStein@medicareadvocacy.org
Alexandra Bennewith (United Spinal Association)
ABennewith@unitedspinal.org
Kim Calder (National Multiple Sclerosis Society)
Kim.Calder@nmss.org
Amy Colberg (Brain Injury Association of America)
AColberg@biausa.org
Maggie Goldberg (Christopher and Dana Reeve Foundation)MGOLDBERG@ChristopherReeve.org
Endorsing Organizations
ACCSES
American Association on Health and Disability
American Music Therapy Association
American Therapeutic Recreation Association
Amputee Coalition
Association of Academic Physiatrists
Association of Rehabilitation Nurses
Brain Injury Association of America
Center for Medicare Advocacy
Christopher and Dana Reeve Foundation
Disability Rights Education and Defense Fund
National Association for the Advancement of Orthotics & Prosthetics
National Association of State Head Injury Administrators
National Multiple Sclerosis Society
Paralyzed Veterans of America
United Spinal Association
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